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Attotneys for Labor Commissioner
“ gtate of Galifornia

R W I S

9: ' STATE OF CALIFORNIA

1or FRANK BEVERLY, tndividually and
on behalf of '"MAZE",
11
' % Petitioner,
12!
vg.
“'13,
MARIANO RAY:UNDO , a/k/a RAYMUNDO

—_ 14 Ad/b/a LIcuTnnuqF WANACEHEVT GORDNXN
‘ - KNEKN and LARRY KARPD,

.15 ' Rewonden:s,
6 1

DIVISION OF LAROR srAvnAnns ENFORCEIENT
GIANNINI,GURNEY,DANFORTH,DINALLO, HIRBERT,

17 | MARIANG RAYHUNDO, a/k/a RAY

- || RAYMUNDO, d/b/a LICHTHOUSE MANAGEMENT,
18 ; GORDON KNEKO and LARRY KARP,

19! Cross-Peci:ioners,

20: vs.

FRANK BEVERLY, LEON FISHER,
PECLE PUBLISHING CO., PECLE .
PRODUCTIONS and CAPITOL RECORDS, INC.

21

22
a3

Cross-Rcspondents,
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The above-entitled controversy came on regularly fare

hearing before the Labor Commissioner of the Scate of California,

J

—  — —— e T

beEore RICHARD N. DINALLO, Attorney Eor the DIVISION OF Lanor

© & 9 0 o & G O W

STANDARDS ENFORCEMENT, Department of Industrial PRelations, State

-

of California.‘hnd Special Hearing Nfflcer, anpointed under the

provisions 'of Section 1700.4 of the Labor Code of the State of

—— k. eme o ——

.- LT T T

Califorriia, on September 28, 1972. Petitioner was nresent wich

. his attormeys Thomas M. Dt Franco, YNopp and Di France, and

|

 respondents were prescnt with their attormeys, Tertry Steinhart of

10 , Cohen and Steinhart. tlitnesses were sworn and examined, andd

11 - documentary evidence was introduced; and the matter havinz heen
Izégarguedvand subnitted for decision and after deliberation thereon,
13! the following determination and award is made:

v

-
F-S

Y
; THE FACTS

)

Petitioners first met Respondents sametime around

Mo
14

[{

\16‘ Sep:;mber of 1975. 1In November of 1975, Respondecnts apnlier ;
17 for an Artists' Manager license through the Nffices nf the Srate ‘
18 lLabor Commissin;er. The contract submicted for appéoval wAas
17 modified Ly Mrs. avie M. Monti who, at all times relevant herﬁin;

' 20 ; was Area Administrator in Charge of Special Prasrams and |
21 :Licensiug. That Contract was admitted into evidence as Plaintiff’
22 UIxhible 1.

. 23 ' On January 20, 1976, Respondents -verc licensed to
26 act as Artists' Maqagcfs. vhich liconse was vali& chrouch ‘tarch 3
25 '1977. and at all times rclevant herein.' .

- @ 28 /11 . , 111
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Considerable dispute arose and conflicting testimeny

vas adduced during the hearing as to when qhe Arcists’' Manager
IConcract was executed by the parties. On the basis of all the
evidence adduced, however, the Labor Commissioner finds that

Peritioners signed an agreement on January 2, 1976, and

Respondents’, somectime thercafter, bue, in any case, Respondents

chose to alter the January 2nd date on Petitioner's $4 adm{cted
into evidence to January 20th so as to coincide with tha date

AR T T mEE

that the licensec was issued.

Furthermore, notice from ‘Mrs. Monti indicacfné that
the license had been issued could not have been sent earlier
ithan :he date of its issuance. Of this, we ane Nfficial Vatice.

;Accordlngly, Pespondencg insertion of the January 20th dJate

gis conclusive to this Officer, that the Agrecement (Pectitiomer's
E#A) was not mutually executed by the parties subsequent to the
Fliccﬁsing date. Moreover, the only contract approved hv the
17;;Labor'Commissioner was Petitioner's 1, at least as far as.che
:parties.to this contoversy are concerned. That agreement was .

I macver executed by the parties. Rather, - other ngrcehen:s were,
. Co wit: Petitioner's #3,4,5 and 6 — the latter of which was

the agreement of October 29, 19/6. P

.22 - Sometime around May of 1976, a dispute arose betwecen

23 . the parties wherein a mceting occurred bhetween them and Mrs.

24 Monti, Upon presenctng the Petitinner's #4 and #5 to her, as

they were luformed :hat these agreemencs mater{ally differed
'ifr0m the onc submicted for approval dated November 4, 1975
E . -
i (Pctictioner's /1), and this Hearing Officer so finds.
¢
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On May 29, 1976. a Petition to Netermine Cantroversy
‘ was Ei{led seeking a resolucion of the rights and oblr~ac1nnq
among the parties. During the pendency of thesc proceedinas,
the evidence revealed that under threat of interfering with
a2 recording contract heing negotiated bhetween Petitioners and
Capitol Records, Inec., Cross-Respondents named hercin, Respondents
1nduced Petitioners to execute vet another unapnrove:d conctract

aced October 29, 1976, which purported to be a ''settlement

agtepment," wherein the parties' relationship would terminate,
save that Respondents would continue to be entitled to certain
royalties or commissions, which would include sums derived from
the contract heing then negotiated hetween Pe:itioners and Capitol
and which was apparently latér executed in November of 197F,

The evidence further revealed that Petitionmers neither

instigated nor participated in these negntiat{ons pertainin~

i to Capitol, but did, however, contribute a considerable sun

towards che crcation of a master tape ﬁrom which Petitioner's
firstc album was being recorded. T@e evidence further revealed
that the October 29th agreement (Pet{tioner's #A) was executed
by the Petjtioners under threat by Respondent Raymundo that !»
would inform Capitol that he had some {nterest {n the money to he
received by Petitioners, and that such a complicating factor mirhe
very well have caused a breakdown in negotiatiens betueen
Petitioners and Capitol Records.

As a further at:empé to sccure a "hostage'” or bargaining
advan:ane with Pccittoners in attempting to have Petiticners
sxpn the Occobcr ’9th agrecment, Respondents attempted to purchase




the master tape previously referred to. Mr. Raymundo acdmicted

1
. 2| during the hearing that he wanted the Cape Eo;ﬁ"securiCy." :
63 r At the time Petitioners signed che October agrecment (which
g.iwns prepared by Respondents'’ accorhej), they were emphatically
5 hd!scouréged by Mr. Raymundo from having Petitioners' actarney
5 | review the clocument bcfore execution.
< - ISSUES
7 . Y S
1
8 IS AN AGREEMENT EXECUTED BY THF PARTIES,
WHICH IS NOT APPROVED BY THE LAROR
9 ! COMMISSIONER, VOID?
10 ﬁ IT
11} IF THF CONTRACT BETWEEN THE PARTIES IS
VOID, IS THE MANAGER NLVERTHELESS ENTITLED
12 . TO RESTITUTION FOR SUMS EXPENDED OR FUTURFE
. COM{ISSIONS OR,FEES?
13 ¢
I i I1I |
- i DOCS THE LABOR COMMISSIONER HAVE JURISNIC-
15 ;. TION OVER A PARTY WHO IS MFRITHER AN ARTIST
Q l: ) NOR A MANAGER?
6,
i : IV
17
Y DOES THE LAROR COMMISSIONFR HAVE THE POWER
18 * TO AUARD EXEMPLARY DAMACES?
19 | |
20 : DECISION AND AMARD
N . : 7
21 ] " : I
.22 ” IS AN AGREEMENT FXECUTED BY THE PARTIES,
! WHICH IS NOT APPROVED BY THE TLAROR
23 COMISSIONER, VOID? .
24 J, We besin with the premise that ‘no person shall enzane
!

25; in or carry on the accupation of an Artists' Manager without

- ."’31.5_2_"5_5 procuring a licensc therefor from the Labor

27 iComissionér...." Lahor Code, Scction 1700.5 (emphasi{s supnlier).

-9 ' SRR -5-.
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Erhe evidence previnusly discussed, clcarly flluscrates thac

i |f for no other reason, since the parties entered fnco an Artiscs!

Manager's agreemcnt prior to the issuance of the license, to

wit: January 20, 1976, that agreement is invalid.

¢
by the Labor Commissioner as required by Lahor Code, Sectinn

1760.23. Further, contracts vhich violate the act are vonid

(emphasis supplied). Buchwald v. Superior Court, 254 C.A. 2d 347,

p 8
2
3
4
3 ” Moreover, C'ic agreement entercd into was never anproved
6
7
8
9

351.;.62 Cal. Rpcr. 364 (1967). And despite the fact that
10 j Petitioners themselves entered into an {llegal agrcement,

11 | “artists, being of the class for whnse henefit the Act uwas passecd,

12 | are not ordinarily considered to be in pari delicto." (citations

13 | omitted) id. .
14 Accordingly, the Labor Commissioner finds that hecanse

,_. 15 i| .the Respondents’ attempted to operate under an agreement which
16 | was not first approved by the Lahor Commissioner, any recitations
'17 ;‘ or covenants therein contained which would otherwise enticle

18 | Respondents ton fees or commissions or any money whaésoevvr are

19 1 null and void.

20 The first agreement signed by the parties in January

21 'ﬂof 1976 being void, the subsequently executed."vrider” (Peti{tionecr':
222!.!5) is also void, since it, too, was not approved by the lahor
23 1 Commissioner.
24 | Hith regard ”ﬁo the October 29th agreem'enc, since (¢t
25 j {s undispuc.ed that. it 'was not approved gtthcr, fcs passige flows
28 - {n the same tide as that of its predecessors, and for this reason,

) ‘27 “thc Labor Commissioner need not pass on whether ft was vaid

.
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or voidable on the grounds of duress ar undue influence.
Respondents contend that cthey suffered detviment,

because in signing the October agrecement, they forehore from

WY S e T O T

secking to enforce the Management agreement of January. Pucg fc i

| well established that "1f the claim threatrncd to be enforced

is worthless, a promise not to attempt to anforce or to vefrain

from dﬁking trouble concerning It is not a consideration recogniz

» I

by Ehc law as valuabhle." City Street Imnrove~ment Corpanv v,

F.E. Plerson, 181 Cal. 640, 651 (1919).

Accordingly, the October ''settlement or fermination'™
Iagreement, having as its origin the void January 1976 arrementc,’
ic chen too, is tainted with the same quill, as it were: “esnon-

dents could not have rélinquished that which they never had,

] since under no theory under the law of this State could they

]havc ptevaxled under the void January agrecment or its subsequent

. 13 nder Petit{oners attempt protection under an umhrella-che

fabric of which exists on that of another's.

Not having, therefore, relinquished anvthing, Responden

1
iatccmpclny to secure benefits from an agreement wherehy all
iof their obligations to Petitioners were tecrminated and which
415 not based-upon services or WOIXK prevously performed -- fails
§:£or lack of consideration, and i{s void. id.

' Respondents further contend that the pccoher agreenent
| vas not an Artists®' Manager Agreement, but rather, [t was a
‘settlement agreément'; that {t sought to terminate the partics’
relacionship, buc that énly agreements which look forward to

a rclatt&nship are covered by the Act.

. = . | -
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However, it {s establishcd that '"Remecdial statutes

C—aa o

should be liherally construed to effect their objects and
suppr;ss the mischief at which they are direc:?d." (citat{ans
omitted), supra, huchwald at 354, Morecover, "it is a fundamental
] principle of law that in determining rights and obligations,
substance prevails over form.'"id., at 355. Onc cannot accomplish
a‘subCetfuge by l;bcling a contract onc way so As to cireumvent
the statute; it {3 the substance and not :he'fé;:gskich roverns
id. . .."the Labor Commissioner,(sic) is free to search out
iliegalt:y lying behind the form in which a Crnnsactfén has been
cast for the purposec of concealing such 111e§aliCy. (citatfons
omitted) id.

Here, the October 29th agrecement attempted to !{mposec

certain rights and cbligations which, inter alia, purporced to
|

“assign vights to Respondents of fees generated from Petitioner's
Erccérdings without establishing any obligations an the part of th
1Responden:s. Such a3 contract smacks of overreaching and ﬁncpn-
:sclonabllity, and {s the very kind of agreement that the Act seek:
{:o regulate. 1f Respondents were able to circumvent regulation h&
mercly calling an agreement with an artist one of "settlement",

1 the Act could‘be thwarted in-every case where such a facile
icharactetizn:lon were applied. Respondent's con:éntion is accar-
1dingly, meritless. |

Because we find the Octoher 29, 1976 Asrcement also
{void, Respbndents.;ré not entitled to any money which otherwise
1would have heen derived from {t, Accoratnnly, wa nced not pass on

Jwhether the purpartcd assignment ereated any rights awinpg to
‘ .
| R

' 8-
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iRespondenés, since the foundation upon which {t rests suEEers.che

fatality of illepality.
99

. IF THE CONTRACT BETWEEN THE PARTIES IS
VO1lD, IS TIE MANAGER NEVERTHELESS FNT!-
TLED TO RESTITUTION FOR SUMS RXPEXNDED OR
g » FUTURE COMMISSIONS OR FEES?

—{'

All agrecments executed hy the pit;}gs#ﬂ&ang heen found
volé; Respondents arec not entitled to any moﬁey whatsoever, nor
ma& they recover sums, albeit expended on behalf of Pecitioners in
i good faith. supra, Ruchwald, at 3S1. :
“ Lo 111

DOES THE LARBOR COMMISSIONER HMAVE JURIS-
DICTION QVER A PARTY WHNO IS NEITHER

13 8 . AN ARTIST NOR A MANAGER?

15
Q..
17
i&
19
20
2l

e3
24

?5 -

A.ze J

a7

»,
CoaniPonine
{04V 8030

E This Tribunal takes Offi{cial Notice that the Artcists'

?Manqger Act is concerned only with Arttsts and thelr ‘anagars.
hAccordingly, the Lahor Commissi{ioner has no juriscdictfon over
?Capifol Records, Inc., since no evidence was;adduccd at the
jhearing indicating that {t was or functioned in eigher capacity.:
é Accordingly, Capitol Records, Iﬁc. {s hereby Aismissed
jfrom this grocecdtng. .
: ' v

DOES THE LAROR COMMISSIONER HAVE THE
1 PQUER TO AWARD EXEMPLARY DAMACES?

/

ﬂ The Arcists' Manager Act cxpressly regulates the

Artists' Manager:,

. "..oundcr & contract with the Arcist
by which such person contracts to render

. services of the naturé ahovc-mantioned
to such Artist." (emphasis supplied)

- ‘ -9?
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However, Respondent's Cross-Petition sounds {n Tort fn that

| ic pleads for exemplary damages on the grounds of an alleged

Fraudulent Misreprecscentation on the part of the Artisc, Thn

Labor Commiassioner derives his authority by statute, and the

| Arcists' Manager Act provides no authority to facllitate awards

for such actions., Nor are we aware of any renarted case which
hai.gaﬁe further than to award amounts as d;mnnes for hreach
of a contract. An award for punitive damages arising fram Tort
is, therefore, beyond the scope of the Act. Accordingly, the
Labor Commissi{ioner has no jurisdiction to make such awarrls,

and the relief requested by Respondents {s, therefore, denied,

WHERF.FORE, che followinpg award fs& made:

1. That all agreements exccuted or not formally execute

between Plaintiffs and Respondents betwecn January 1 chrouph

September 28, 1978, are veid; and,

2. That Plaintiff {s rcleasad from any and all oblica-

x7E tions or liabl}icies purporting to have arisen thereunder; and,
1325 3. That no sums expended by Respondents on Plainciff's
19?ibchalf should be recovered by them; and,
aog/// /1!
2117/ BT ' c /1
220,/) | : /11
23%/Il . ' ) 111
24 /)] I - | 11
25 /] | . /11
2 /11 e e . 1t
@ = T//_/ "
"’7. ' -10-
118

coam - @ e —my P -t Y M- WiYE  SRE e




W 0 N 0 » & v N

2 e
N ~ O

-,
(7]

o

hd l‘g

" ChhiPbamn
’ +AQY .70

"')2‘iu
27'.

we: 4

4. That pursuant to written ‘cipulacinn filed with

this office on July 21, 1978, l::orneys'ﬂfces to e{ther party

are denfed.

JAMES L. QUILLIN, Labor Commissioner
for the State of Cslifornia

DATED: \ RY: P’ Jb:(‘w

A N lA.
Special Hearing Officer

VG 2 2 WK

DATED: AuGc220%

JAMES L. QUILLIN, Lahor Commi{ssioner
for the State of California

SLA - YR 23 V1)
PDeputy Chief Labor Commissioner
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